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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Second Reading 

Resumed from 20 October 2005. 

HON GIZ WATSON (North Metropolitan) [5.16 pm]:  I have reviewed my comments when I spoke on this 
matter six months ago.  The way in which we do business in this place is interesting.  I am trying to overcome a 
six-month hiatus and to pick up from where I left off.  In my previous contribution I spoke about some of the 
international principles the Greens (WA) would like to be enshrined in the establishment of the commissioner for 
children and young people.  There is no doubt that one confirmation of the most glaring failure of governments, 
agencies and the community as a whole to protect the rights of children - in this case the rights of indigenous 
children - can be found in the Gordon inquiry report.  It makes for some very difficult and sobering reading.  If 
there is only one good reason to appoint such a commissioner in Western Australia, it is to provide a means to 
deal with the way in which we, as a community, continue to fail young indigenous Western Australians.  I am 
hopeful that one of the things the commissioner will do when the position is established is deal, as a matter of 
priority, with the issues involving indigenous children and young people.   

The commissioner will have the task of advocating for children and young people under the age of 18.  Children 
and young people under the age of 18 comprise about 27 per cent of the Western Australian population.  That is 
a substantial part of the population, so we are asking the commissioner to take on a significant task.   

It is important to contemplate some of the issues that affect children in Western Australia.  It is good that some 
of these issues are now getting more public airing and debate.  These issues include lack of physical activity, and 
obesity, and the escalating incidence of mental illness and depression.  They also include the lack of access to 
public open space for young people.  That often leads to reactions by government such as move-on notices and 
curfews, whereas we argue that the problem is that young people do not have sufficient appropriate places in 
which to congregate and socialise as young adults want to do.  Bullying is another issue that needs to be dealt 
with.  These systemic issues should form part of the matters the commissioner should examine.  That raises the 
question of whether the commissioner’s role should also be to respond to acute issues such as child abuse, the 
protection of children in care and the screening of people in positions of trust, and whether the commission 
should have the power to investigate individual cases.  There has been much debate about how broadly or how 
narrowly we should prescribe the role and functions of the commissioner.   

Another question is whether we, as legislators, can be realistic in our expectations of what a commissioner will 
be able to do.  This is an interesting part of the debate.  Having been part of the discussions since 2003 when this 
house established the Select Committee on Advocacy for Children (Appointment of a Commissioner for 
Children), it is obvious to me that there are a lot of expectations about what a commissioner can or should do, 
and what priorities should be placed on the role of the commissioner.  However, we also need to be realistic 
about what a commissioner will be able to do.   

That brings me to the question of whether the commission will be resourced adequately.  Hon Barbara Scott has 
raised her concerns about this matter.  The Greens have similar concerns, because it seems to us that the budget 
allocation for the commission is too small.  We also need an assurance about the ongoing provision of adequate 
funding for the commission by whichever party may form the government of the day.  That goes very much to 
the heart of the question of independence.  There are many ways in which to restrict independence.  One of those 
is to place restrictions on the way in which funds can be used.   

Another tension in the establishment of a commission is how much the powers and functions of the commission 
will enshrine the international covenants on the protection of children.  There has been discussion within the 
community about whether the rights of the child, as articulated in the United Nations Convention on the Rights 
of the Child, should take precedence over the rights and powers of parents, which is often articulated by groups 
such as the Australian Family Association, which argues that the state should not intrude on the right of parents 
to, for example, enforce discipline.  We very much lean on the side of the rights of the child.  We argue that the 
international conventions have gone through very rigorous debate, and express the best and highest principles to 
protect the rights of the child.  They do not have the capacity to participate in the political process.  They are 
underage so they cannot engage directly in the political process.  To some extent, they can engage in policy 
where it is provided for them.  It is essential that the agreed international standards are part of the principles of a 
commissioner in Western Australia.  We are seeking a commissioner whose powers and functions are 
independent of the government of the day of whatever shade.  I will talk a bit more about some of the aspects of 
independence.  One of the crucial points of debate between political parties is how independent the model 
proposed by the government is and whether it meets the expectations of other political parties and the broader 
community.  There has been a lot of input into this proposal.  There has also been a lot of interest to ensure that 
when we set this up, it is as good as possible. 
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Should the commissioner be able to look at systemic issues and trends and not consider issues of children at risk?  
It is clear to me through the select committee process and other input that children’s commissioners can become 
wholly focused or excessively focused on dealing with children at risk.  It is an understandable trap.  Children in 
the community, whether in state care or not, who are suffering from abuse or other forms of neglect cause 
emotions to be raised in a lot of people.  People want to make sure that every child is protected.  That is an 
admirable intention.  It harks back to some of the comments I made about the current inquiry of the select 
committee into foster care.  It can become an all-consuming matter.  Unfortunately, human societies will never 
be able to guarantee 100 per cent protection for all children in all circumstances.  I am not suggesting that it 
means that we should not do the best we can.  It is really important that the commissioner is able to look at the 
systemic issues and make recommendations on big picture questions that affect children and young people in 
Western Australia across the board.  That is one of the reasons I have reservations about including within the 
commissioner’s functions the screening of people who work with children.  That, in itself, would produce a 
significant amount of work, and to do it effectively would involve a significant amount of resources.  I have 
argued, and I will argue again, that it is a function that should be carried out by the police.  It should be part of 
the police budget and its responsibility.  However, I will not die in a ditch over that.   

Hon Barry House:  I hope you don’t die in a ditch either! 

Hon GIZ WATSON:  Thanks, Barry, that is very kind.  I will die, but not in a ditch! 

The reassurance that the Greens (WA) are seeking is that, at the very least, that part of the budget is separate and 
quarantined, if members see what I mean, so that there is no risk that the screening function will gobble up a 
significant part of the funding for the commission and then impede the commissioner in undertaking other 
research or inquiries. 

The next question that the Greens considered at some length was whether the commissioner should be 
empowered to investigate individual complaints.  This has been debated extensively and continuously over quite 
a long time, again between all parties to this debate.  I understand that there is the same danger: the 
commissioner could be swamped by numerous individual complaints and, again, that would prevent the 
commissioner from exercising other functions, such as looking at systemic matters.  The judgment that needs to 
be made there is not that the commissioner should not investigate any individual case, but that the commissioner 
can investigate an individual case only in exceptional circumstances, and that case must be made very clearly.  I 
will tell members why I have come to that position.  If we consider the final trigger for establishing the Gordon 
inquiry - that is, the death of a young Aboriginal woman, Susan Taylor - it does not seem right to me that the 
commissioner could not have investigated that case, had the commissioner been in place then.  That case was 
exceptional and in a way the Gordon inquiry did what a commissioner would have done had the commissioner 
been in place at that time. 

The Greens are therefore asking the government to consider that, because the commissioner is about advocacy 
for children, any complaint brought to the commissioner be dealt with adequately.  That does not mean that the 
commissioner himself or herself must do that; it means that the commissioner must ensure the complaint is 
followed up by an appropriate department - the Ombudsman, the Equal Opportunity Commission or whatever - 
and the commissioner can track the complaint; and, further, in extraordinary circumstances, that the 
commissioner can make out a case to carry out an investigation of a particular complaint.  That is what the 
Greens are asking. 

Another request from the Greens is that the commissioner be able to initiate his or her own inquiry.  The 
parliamentary secretary may correct me if I am wrong when she gets a chance to respond, but my understanding 
is that the commissioner will have that power to initiate his or her own inquiry.  I am a bit rusty on the bill after 
six months! 

It is also very important that this person be a Commissioner for Children and Young People, not “about” children 
and young people.  One thing that has become apparent to me, particularly as I have taken a particular interest in 
the area, is that there are varying views on what “consulting children” means.  The Greens are very keen to 
ensure that the commissioner is accessible, has child-friendly practices and that any report - or at least a 
summary of the report - is accessible and understandable to children.  The bare requirement to establish an 
advisory committee of children and young people is not optional.  One provision of the bill as it stands at the 
moment - which I think largely follows the United Kingdom model - is that the commissioner can establish 
committees.  It has been argued that the commissioner can establish a committee of children and young people to 
advise.  The Greens believe that should not be optional.  If it is a Commissioner for Children and Young People, 
then children and young people must be recognised in that capacity as full participatory members of that 
community to advise the commissioner; it should not be that the commissioner can consult them if he or she 
feels like it, which would be more of the same.  The Greens have also argued that children should be involved in 
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the process of appointment of the commissioner.  That may sound a little radical, but that was done with the 
office for children in the United Kingdom. 

Hon Barbara Scott:  And in Wales. 

Hon GIZ WATSON:  Yes, and Wales as well.  We do not have a problem with that.  If it is to be a 
commissioner for children and young people, they need to be involved in all parts of the process. 

There are some key issues with the independence of the commissioner.  One issue is the appointment and 
dismissal of the commissioner.  We argue that it is important that the Parliament be involved in that process.  As 
I have just said, we are also very keen for children to be included in the selection process.  There is an issue with 
parliamentary oversight, rather than ministerial oversight.  When this bill was first introduced, there was a degree 
of confusion, certainly in the community - it was not clear to me either - about which minister is referred to in 
the bill.  I now understand that the minister referred to in the bill is the Attorney General. 

Hon Barbara Scott:  There is nothing to say that. 

Hon GIZ WATSON:  It does not say that in the bill, and that is a bit of a problem.  That certainly needs to be 
made clear.  The minister could be the minister for children and community services, and the Greens would have 
a problem with that because that would not provide the separation needed, and a lot of concerns and issues 
inevitably arise with the departments for which the minister is responsible.  There is a problem there. 

We have raised the issue of the minister not having undue influence on reports.  As I recall, the bill states that the 
draft report must be provided to the minister.  My concern is that the report should not be provided to the 
minister before it is provided to the Parliament.  I do not have a problem with the minister having an opportunity 
to respond to the report, and at the same time table a response.  I am concerned that the minister would have the 
ability to influence a draft report, so the Greens are still discussing that matter. 

We have pursued the issue of allowing the commissioner to initiate his or her own inquiry, as has Hon Barbara 
Scott.  Indeed, that will be the case.  We need to do some final work on any amendments to the bill that we might 
or might not move.  I have addressed fairly fully the commissioner’s ability to undertake individual inquiries.  I 
think we might be able to come to some sort of understanding about the ability to take up cases when no other 
body can do it and in exceptional circumstances.  That is our request in this regard.  We have had some 
discussion about impact statements, and I know that Hon Barbara Scott has argued that that is an important 
component.  We argue that when a bill is being put forward, it is appropriate for the commissioner to make an 
impact statement.  I make the distinction - I understand that Hon Barbara Scott wants impact statements on 
policy and draft policy as well -  

Hon Barbara Scott:  No. 

Hon GIZ WATSON:  No?  The only problem I have with that issue is that a fixed point is needed when 
something reaches a certain genesis, so that the commissioner can formally critique it.  I believe the logical point 
in the process is when a bill is drafted.  I will draw an analogy.  In discussing the possibility of establishing a 
human rights bill in Western Australia, the idea is to require impact statements at the point at which a bill is 
drafted.  That seems to be a good model to follow.  It would simply mean that, in the same way as a report is 
tabled on bills that we debate - we often have a committee report that provides additional information and 
research to assist members in our decisions on a bill - there would be a statement tabled by, in this case, the 
Commissioner for Children and Young People that would assist the Parliament in its deliberations, and would 
indicate clearly what impact a piece of legislation could have on children and young people.   

I have raised the issue of the working with children checks, and have asked that the function be quarantined from 
the rest of the functions of the office.  To an extent I know that the government is aware of this.  As I think I 
have said, I am not willing to die in a ditch over it.  I just want it on the record that that is a concern that the 
Greens (WA) have raised and that we will be watching that situation very closely, because it could easily 
overwhelm the budget of the office of the commissioner, once established.   

I have raised the issue of advisory committees and the participation of children and young people.  We believe 
that the bill should specify the breadth of representation that should be on the advisory committee and the need 
to consult with relevant agencies.   

My final comment on the specifics is that I understand the government has mentioned a budget of $1.5 million.  
From all the advice that I have been able to obtain, it seems that that is likely to be inadequate.  As it is budget 
time, there might be some good news, and there might be an increase in this area.  However, it seems to me that, 
with a budget of that amount, there is a danger that the commissioner’s office will be severely curtailed in its 
operations.   
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The Greens are passionately supportive of the establishment of a children’s commissioner.  To an extent, I regret 
that it has taken a long time to finally complete the second reading debate on this bill.  I know that there is an 
expectation in the community that the Council will move on and at least get something up and running so that a 
commissioner can start work.  However, it is very important that we get the legislation as right as we possibly 
can.  Quite a lot of thought has gone into the various aspects of the model, including, of course, by the select 
committee, which did some good, basic research on this matter.   

I look forward to the committee stage of this bill a little later.  I foreshadow that it is likely that there will be 
some amendments in my name.  No doubt we will have that more detailed debate soon. 

Debate adjourned, on motion by Hon Kate Doust (Parliamentary Secretary). 
 


